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Supreme Court of Pennsylvania. 

MAEKOE ET AL. v. HAETEANFT ET AL. 

The shares of stockholders in national banks can only be taxed by a state, in 
strict conformity with the provisions of the National Bank Act of June 1864. 

A state law directing the cashiers of all banks, national or state, to collect 
annually from every stockholder a tax of one per cent, on the par value of the 
stock held by him, and pay the same into the state treasury, does not conform in 
the mode of taxation with the requirements of the National Bank Act of June 
1864, and is therefore void. 

A state has no authority to impose such a duty upon an officer of a national 
bank. 

An injunction will lie from this court to restrain the auditor-general and trea- 
surer of the state from collecting a tax under an unconstitutional law. 

Nisi Prius. In equity. Demurrer to plaintiffs' bill. 

Opinion by Agnew, J. 

The plaintiffs' bill seeks to restrain the auditor-general and 
state treasurer from settling an account, and collecting the tax 
imposed by the Act of 23d February 1866, in these words : — 

" That from and after the passage of this act, it shall be the 
duty of the cashier of every bank in this Commonwealth, whe- 
ther incorporated under the laws of this state or of the United 
States, to collect annually from every stockholder of said bank a 
tax of one per centum upon the par value of the stock held by 
said stockholders, and pay the same into the state treasury on or 
before the 1st day of July in every year thereafter, commencing 
on the 1st day of July, a. d. 1866, and the said bank shall be 
exempt from all other taxation under the laws of this Com- 
monwealth." 

The defendants have demurred to the whole bill on three 
grounds : — 

1. Want of jurisdiction. 

2. The existence of a complete remedy at law. 

3. Want of equity on the merits. 

The first cause of demurrer will depend on the determination 
of the last. I shall therefore consider the grounds argued in their 
inverse order. 

The able argument of the attorney-general, when analyzed, 
presents the authority to tax under the Act of 1866 in this 
aspect : — That the state, by its enabling Act of 22d August 1864, 
permitted the state banks to surrender their charters and come in 
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under the Federal Bank Act of 3d June 1864, upon the faith that 
the capital of its citizens in those banks should remain subject to 
state taxes : that the right of the state to impose the tax, reserved 
to it under the 41st section of the Act of Congress, carries with 
it all the means ; and that the Act of 1866 was therefore a valid 
exercise of the state authority. 

The error in this argument lies in its oversight of the incom- 
patibility of the mode of taxation presented by the Act of 1866, 
with the mode authorized by the Act of Congress. This will 
appear by considering the question upon three points : — 

1. The subject reserved by Congress for state taxation. 

2. The mode prescribed for its exercise. 

3. The mode adopted in the Act of 1866. 

The subject of taxation is clearly stated in the first proviso of 
the 41st section of the United States Bank Act of 3d June 1864, 
to be the shares of the individual shareholder. The personal 
interest of the stockholder in the shares he owns, as contradistin- 
guished from that of the corporation in its capital and property, 
was considered and determined by the Supreme Court of this 
state in the case of McKeen v. Northampton County, 13 Wright 
519, and accords with the doctrine of the later decisions of the 
Supreme Court of the United States in reference to the subject 
now before me. This interest is personal, goes with him, and its 
succession when he dies is governed by the law of his domicil. 
It is clearly distinguishable from the capital and property of the 
corporation, which are vested in it as the legal or artificial entity 
and owner, and are subject to the laws of the state which gave it 
being. The 41st section of the Bank Act of 1864 is framed in 
view of this distinction. It first imposes certain taxes upon the 
corporation — association as it is termed — " in lieu of all existing 
taxes." Then the first proviso declares that nothing in the act 
shall be construed to prevent all the shares in any of the said 
corporations held by any person from being included in the valua- 
tion of the personal property of such person in the assessment of 
taxes imposed by or under state authority. After this comes the 
third proviso, subjecting the real estate of the association or cor- 
porate body to state taxation. 

The individual character of this personal interest in the shares 
of these associations, as taxable apart from the institutions them- 
selves, is fully sustained by the bank tax cases in the Supreme 
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Court of the United States, 3 Wallace 573, 585, 586 ; and is re- 
asserted by Justice Nelson in The People of New York ex rel. 
Duer v. Commissioners, $c. (ante, p. 467), in which it was held, 
resulting from this distinction, that the ownership of the shares 
was so clearly different from that of the corporation in its capital, 
the shareholders could obtain no deduction from their valuation 
for that portion of the capital invested in United States bonds. 

The nature of the taxable interest in the shares bears directly 
upon the mode of taxation provided by Congress, which is the 
second point. As thus understood, the first proviso will read 
thus : " That nothing in the act shall prevent the individual per- 
sonal interest of the shareholder in his shares from being included 
in the valuation of the personal property of such person in the 
assessment of taxes imposed by or under state authority." We 
cannot reject these words " from being included in the valuation 
of the personal property of such person." Congress meant some- 
thing by this language. It did not say that nothing shall prevent 
such shares from being taxed by or under state authority. That 
would have left the mode of exercising this authority to the states. 
But the operative words are, " nothing shall prevent them from 
being included in the valuation of the personal property of the 
person holding the shares." Here is a defined mode authorized, 
and this and no other can be pursued. The state must, therefore, 
proceed by taxation directly upon the shareholder, by including 
his stock in the valuation of his other personal estate. 

But not to stick in the letter, there is good reason for adopting 
this mode. If by omitting to prescribe a mode, the authority to tax 
the shares in the national banks could be exercised by compelling 
the payment of the tax over the counter of the bank itself, it 
would subject the bank to a quasi foreign and sometimes hostile 
jurisdiction. This is evidently not intended by Congress. It 
would also subject the citizens of other states and countries to 
taxation upon a moneyed capital never brought within state juris- 
diction, otherwise than by the purchase of the shares. It might 
also subject these non-resident shareholders to double taxation — at 
home, by including their shares in the valuation of their personal 
estate, and here, by payment over the counter of the bank. The 
effect of this would be also to drive foreign capital from use in 
institutions located in our midst. Impartiality in the exercise of 
the Federal power, therefore, required that the states should be 
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limited in the mode as well as in the extent of the taxing power 
conceded to them under this proviso. In the clause fixing this 
extent, the mode is again referred to. It is to be at no greater 
rate than is assessed upon other moneyed capital, in the hands of 
individual citizens of the state. To this is to be added the provi- 
sion in the 40th section for the keeping of a full and correct list 
of the. names, residences, and the number of shares of all the 
stockholders, which the section declares shall be subject to the 
inspection of the officers authorized to assess taxes under state 
authority. Thus the precise duty of the bank, in reference to the 
taxation of shares, is defined to be that of furnishing to the state 
officers the means of making the assessment by inspection, but the 
assessment of the shares is clearly referred to the officer autho- 
rized to assess. I have, so far, left out of view these words in 
the proviso : " At the place where such bank is located, and not 
elsewhere." It is very difficult to assign the true connection and 
relation of these words in the sentence. I think, however, their 
purpose is not to localize the assessment of the taxes at the place 
where the bank is located, but to localize the authority which 
imposes the tax. To localize the assessment at the place where 
the bank is, would be either to confine the assessment to the bank 
itself on behalf of its shareholders, or to confine it to the share- 
holders residing at the place where the bank is located. The 
former is inconsistent with the express words of the remainder of 
the sentence requiring the share to be included in the valuation 
of the personal property of the shareholder, and the single duty 
imposed upon the bank of furnishing the list of names, residences, 
and number of shares, for the inspection of the assessor. The 
latter would be, at least, consistent with the intent to assess the 
individual shareholders, but savors of injustice in exempting other 
shareholders residing outside of the place where the bank is 
located. I would prefer, therefore, to connect locality with the 
authority which immediately precedes and stands connected with 
it ; but if this cannot be done, the language can be harmonized 
only by confining the assessment of shares to those living within 
the place where the bank has its location. My conclusion is, that 
Congress intended to confine the exercise of the authority of each 
state to the taxation of its own citizens individually, by including 
their shares in the valuation and assessment of their personal 
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estate. See Van Allen v. Assessors, 3 Wallace (IT. S. Rep.) 
585, 586, 587. 

In the third place, what is the operation of taxation in the 
mode proposed in the State Act of 1866, as understood by the 
auditor-general ? Its effect is to transform the national associa- 
tion into a state agent, and to compel it to perform a burdensome 
duty not enjoined by its charter, without authority and without 
compensation. This is done by making it the duty of its officers 
to collect the tax annually from every stockholder and to pay it 
into the state treasury. It also depreciates the stock to the extent 
of the burden imposed on the corporation. 

In the next place, it compels payment of taxes by non-residents, 
whose capital was not before the subject of taxation, and who may 
be compelled to pay a personal tax on the same shares at home. 
Clearly this is contrary to the whole scope and intent of the Bank 
Act, and to the particular provisions of the 41st section. 

A state corporation deriving its power and privileges from the 
law may be regulated and controlled by it. But a national bank 
derives neither its existence nor its franchises from the state, and 
therefore owes it no special duty, and cannot be burdened by an 
imposition upon its privileges. It is unlike, in this respect, a 
foreign corporation, which can exercise its functions here only by 
permission of the state. The supreme authority of the Unirm 
which establishes it here also protects it from interference. The 
state may send her assessor to the shareholder, and to find him 
out the assessor may call on the bank for information, for this is 
permitted. But what right has the state to compel the bank to 
act as her agent in collecting the taxes from the shareholders, and 
to burden it with the trouble and expense and responsibility of 
collecting and paying them over into the state treasury ? What 
remedy has the bank against the shareholder if he refuses to pay, 
or previously assigns over his shares or dividends ? The tax is 
not a specific lien on the stock or the dividends. 

The Act of 1866 provides no mode for its enforcement either 
against the bank or the stockholder. This brings us to consider 
what authority can be exercised by the auditor-general under the 
Act of 30th March 1811, by the settlement of a tax account against 
the bank or the stockholder. That act extends to all persons or 
corporations intrusted with the receipt or coming into the posses- 
sion of public moneys. State corporations, when made the receivers 
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of taxes on their stock or dividends, may therefore be compelled 
to settle accounts before the auditor-general : Eastern Bank v. 
Ooutts, 10 Barr 442 ; Commonwealth v. Bunk, 2 Casey 235. 
The Act of 1866 was obviously intended to bring the national 
banks within the operation of this law, as they are expressly 
classed with the state banks. It is not the stockholder, but the 
corporation, which is subjected to the duty. According to the 
doctrine of Commonwealth v. Bunk, supra, an account may be 
settled for the tax against the bank without previous notice to 
appear ; and the bank becomes fixed for the sum stated in the 
account unless it files an appeal within sixty days after the notice 
of the settlement, and a specification of the objections ; and secu- 
rity to prosecute the appeal with effect. In this way the corpora- 
tion, not the individual stockholder, is compelled to submit itself 
to state jurisdiction and process, and to perform an illegal, burden- 
some, and expensive duty, without any provision for recourse 
against the stockholders. In effect, this is to compel the banks to 
pay a tax contrary to the provisions of the forty -first section of 
the Act of Congress, and to involve the consequences already 
stated. 

It is equally clear that, under the provisions of the Act of 1866, 
the auditor-general cannot compel the individual stockholder to 
settle an account for the tax. No provision is made for reaching 
him ; but the duty of collecting and paying over is devolved upon 
the officers of the bank. Besides, individuals who hold no office 
and no franchises of the state, and who are not receivers of public 
money, but mere tax-payers, have never been held to be within 
the provisions of the Act of 1811. As to them the state has 
always collected her taxes through tax officers. It would be 
inconvenient and burdensome upon the state department to settle 
accounts with every individual tax-payer, and it would be highly 
unjust to the citizens themselves to transfer the settlement and 
payment of their taxes to the seat of government. Persons fall- 
ing within the provisions of the Act of 1811 are required to 
appear upon summons before the auditor-general, and to settle 
their accounts at his office. Then again, if the bank submit to 
the state jurisdiction, and pay the tax, the stockholder is without 
remedy if the payment be erroneous. The settlement being with 
the bank and not with the stockholder, he cannot appeal. As to 
the bank, the settlement would be in solido for the whole tax, and 
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the individual tax would not appear separately. At all events, he 
is no party, his name being unknown in the settlement. He can- 
not sue the state to recover back his tax, and if he could recover 
it from the bank as a mispayment, it can only be on the ground 
that the bank was not amenable to the state jurisdiction. 

What I have said shows that the plaintiffs, as individual stock- 
holders, have no complete remedy at law, which disposes of the 
second cause of demurrer, and brings me to consider the first, 
whether the court has jurisdiction to enjoin against officers of the 
state. 

That the court has jurisdiction results from the conclusion that 
there is no authority on the part of the auditor-general and state 
treasurer to settle the account and compel payment of the taxes 
imposed by the Act of 1866. The law is in conflict with the Act 
of Congress, and is therefore void by force of the 2d section of 
the 6th article of the Constitution of the United States. Such 
being the case, the attempt to collect the tax by the proposed set- 
tlement of an account under the Act of 1811, is illegal and with- 
out authority. The state cannot be sued ; and if the court do 
not interfere, and the tax be collected and paid over by the cashier, 
there is no remedy either to the bank or the stockholder. It is a 
case of void authority, not of irregularity in the exercise of lawful 
authority, or of a mere discretion. This case is almost identical 
with that of Osborn v. Bank of United States, 9 Wheaton 739. 
The right to grant an injunction in such a case is borne out by 
many authorities : — Fearvin v. Lewis, 4 Mylne & Craige 254 ; 
Miller v. Grorman, 2 Wright 312 ; Mott v. Pennsylvania Rail- 
road, 6 Casey 9 ; Kerr v. Trego, 11 Wright 292 ; Mayor and 
Councils of Baltimore v. Porter, 18 Maryland 301 ; Bonaparte 
v. Camden and Amboy Railroad Co., Baldwin's Rep. 205 ; Bel- 
knap v. Belknap, 2 Johnson's Chancery 463 ; Hilliard on Injunc- 
tions, ed. 1865, 374. 

The demurrer is overruled, and the defendants ordered to answer 
to the bill. 



